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Reflecting on Polygamy

What’s the Harm?
REBECCA JOHNSON

Describing “Family”
Shortly before the 2009 workshop that started this book project, I received 
a note from my son Duncan’s grade 3 teacher: the class was doing a project 
on “Ma Famille,” and the children were to bring in a photo of their families. 
Duncan and I settled down in front of the computer, browsing through im-
ages digitally captured over the summer, when the whole family had returned 
to my parents’ place in the Shuswap for my youngest brother’s wedding. 
After a pleasant hour of recollected memories of swimming, dance parties, 
water fights, bread hot from the oven, Pokémon, and pig roasts, we settled 
on one photo of the family (Figure 5.1). We printed it off in colour. He took 
it to school. The next day, Duncan returned home with the picture and a 
note from his teacher, saying that the photo was lovely but not what was 
needed. She wanted a photo with “just Duncan’s family.”

I had given her a picture of Duncan’s family! His family is quite large. I 
will make explicit what my mother, Arta Johnson, does not in Chapter 4 of 
this volume. I come from a very large family. I am the oldest of eight chil-
dren. I have forty cousins on my matrilineal side and forty-two on my patri-
lineal side. I had selected the photo with care: it depicted twenty-seven 
people, just one short of the twenty-eight who (for better and worse) are at 
the core of Duncan’s famille. The photo captured the aunts, uncles, grand-
parents, and cousins who do the work of family for him: who nurture, feed, 
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clothe, supervise, entertain, irritate, negotiate, teach, and undertake all the 
other verbs that make up the work of life in a family.

Duncan’s teacher wanted something with a different frame. She wanted 
the immediate family – the core – a picture that could be clearly labelled, 
one of the mom, the dad, and the brother. I felt the sting of judgment and 
discipline in the return of the photo. I felt that the important webs of rela-
tion in my family had been severed, that an invisible line had been drawn, 
leaving outside of the frame those relations who were external to the “real 
family” she expected to see.

After a split second of dismay, and then a complicated mix of emotion 
and memories, I slid off the back of what my family jokingly refers to as  
my “mighty high horse of justice.” You see, I have had a lifetime of observing 
people’s reactions to the size of our family, responses that generally seem to 
demand some kind of explanation (religious or otherwise), that have made 
clear to me that our family was just too big. I fully understood that the 
photo is ungainly and disruptive. It does not show who belongs to whom 
and does not indicate the relationships between people. The family does 
not look like a family is supposed to look. Ultimately, I complied with the 

FIGURE 5.1   Rebecca Johnson’s family, Shuswap, British Columbia, 27 June 2009
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teacher’s request and provided a “normal” photo of our heterosexual marital 
unit, with its two children and dog.

Polygamy: Just Another Big Family?
The experience of having the photo returned left me thinking again about 
the complicated structure that is family, about my own family’s polygamist 
past, and about the echoes and ripples of that past in the present. Certainly, 
the theological side of Mormon polygamy exerts less of a force on me than 
it did on my mother. Unlike her, I have never rolled over in bed and whis-
pered to my own husband, asking him to promise not to take a second wife. 
But then again, neither have I whispered a demand for fidelity of any sort. 
And even if I held these hopes in the secret spaces of my heart, there is no 
escaping the reality that fidelity is something imagined and negotiated in 
various ways by different people.

The distance I feel from the doctrinal roots of my religious history does 
not mean that polygamy has not had a shaping force in how I think about 
and experience family. Polygamy is not, for me, “the unthinkable.” Indeed, 
it is an unavoidable fact in my family history. But how do I tell the story? Is 
it that my great-great-grandfather Benjamin Franklin Johnson had seven 
wives and forty-five children?1 Is it that my great-great-grandmother Harriet 
Naomi Holman Johnson birthed six children and had six sister wives? Is it 
that my great-grandfather James Francis Johnson had forty-four sisters and 
brothers? Is it that I have over twelve hundred second, third, and fourth cous-
ins because of those relationships? Certainly, it takes me longer than most 
folks to draw my family tree. Even asking the question, though, reminds me 
that polygamy, like monogamy, is not only an issue of sexual practice. It is 
about the form(s) of family life. Polygamy is not just about relations be-
tween husbands and wives, but about relations between wives and wives, 
between parents and children, between cousins, and between larger com-
munities of people. And in the context of my own family, given our po-
lygamous past, those relations are “big.”

These echoes set up strange dissonances that inflect my efforts to form 
and articulate my thoughts about polygamy. I return to the rejected family 
photo and wonder more about what people imagine when they think of po-
lygamous families. Do they imagine a family that looks something like mine?

I am thrown back to a workshop I attended, in which Angela Campbell, 
who wrote Chapter 1 of this volume, presented a slide show with photos 
from Bountiful.2 She stopped at one photo to draw our attention to the 
kitchen. It was, I suppose, a non-traditional kitchen: what she focused on 
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was the industrial-sized mixer on the counter, one that could mash potatoes 
for twenty. On the counter were piled eight loaves of homemade bread. 
What struck me most was my own feeling of nonchalance about the image. 
I could picture a mixer like that, or an industrial-sized orange juicer like the 
one I had seen on my mother’s kitchen counter. I grew up in a house with 
two ovens, where bread was always made in batches of eight loaves. With ten 
people to feed, my parents purchased twenty-kilogram bags of wheat, not 
flour. I could run the wheat grinder and punch down the bread, and I 
learned the wrist movement for shaping dough into Parker House rolls at 
an early age.

During the summers, the situation took on an extra intensity. The “whole 
family” on my mother’s side always returned to spend the summer at my 
grandfather’s place on Shuswap Lake. For two months, the cousins lived 
in a common space of two cabins, eating together, working together, playing 
together. As we children saw it, we lived under the regime of multiple adults: 
there was the patriarch (my grandfather), at least a few of the dads doing 
“men’s work” (repairing the cabins and the stairs to the beach, maintaining 
the roads, fixing the boat ramp, and fishing), and, of course, “the-aunts” 
(pronounced as a single word).

It was primarily the-aunts who dictated our daily routines of work and 
play. Their word was law. It was not a matter of which one was “really” your 
mother: as a group, they organized life so that our days were full. And 
though there was plenty of time for play, those hours were shaped by other 
hours of work that had to be done (or, from the viewpoint of my younger 
self, that had to be evaded): clothes to be washed and hung out to dry, fruit 
to pick, jam to make, milk to run through the separator, and breakfast, 
lunch, and dinner for forty on a daily basis. The thing is, if you came to visit 
us in the summer, you would have had a hard time deciding which children 
belonged to which mothers, or which adults were responsible for which 
children. You might even have suspected you were in Bountiful. Now, years 
later, there are more houses out at the lake, and the living arrangements are 
not as claustrophobic. And yet, we continue to bring our children back in 
the summers to replicate something of that family experience. The distance 
from the old ways is, one might note, increasing. None of my siblings has 
matched the production of my parents: those with children have only one to 
three. But when we are together, the parcel of cousins is still amazingly large. 
And a serious amount of work is required to organize activity throughout 
the day.
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And so, while I looked at Angela’s pictures of Bountiful, I caught a 
ghostly echo of my own photos from last summer, images of twelve loaves 
of bread cooling on the counter, twenty small children playing freeze-tag on 
the lawn, a kitchen full of women pulling together breakfast for eighty. I 
was left reflecting on all the ways in which the men, women, and children of 
Bountiful live lives similar to mine. We certainly share the experience of big. 
Of course, I can recount the story of this big family in an idyllic way, as a 
space of joy, learning, laughter, and community, a space where kids have the 
chance to run and play and learn. I can tell it as a story of opportunities for 
conflict resolution, occasions to complain, to fight, to argue, to deconstruct, 
to tolerate differences, to work out creative solutions. In many ways, I could 
present the family as a mini-democracy, one where the work of reproduc-
tion is made starkly visible: a community in which we need to accommodate 
naptime, children’s meals, differences in tastes, differences in capacities.

Or I could tell this story of family with a less utopian voice. I could speak 
of our struggles to parent children with a range of disabilities and gifts, of 
how diverse parenting styles and needs bump up against each other in ways 
that can grate or sting. Such a telling would probably need to include the 
ways in which “big” works better for some than for others; it would mention 
the real challenges of creating spaces for those who need distance and quiet. 
It could also mention our discovery that some people thrive in situations of 
disarray and that others need more structure in order to survive the press of 
bodies, conversations, and demands. And so, thinking about Bountiful, I 
wonder about the experiences we might or might not share about relations 
of care between and among adults and children. I wonder about the stories 
we might share regarding the challenges of co-parenting, about the daily 
work of feeding, clothing, teaching, and playing with kids, stories about the 
business/economics of family, stories about challenge and change.3

Of course, there are also differences. Like my mother, Arta, I do under-
stand what some of my older aunts mean when they say of the Bountiful 
community that “they are not us” (see Chapter 4 in this volume). Though 
“we,” like “them,” are linked by a practice of polygamy, ours is in the past. 
Theirs is in the present. Mainstream Mormons chose in 1890 to set this 
doctrine to the side (or to the afterlife, if you prefer) in the interests of being 
law abiding in the present.4 Those in Bountiful believe that doctrine trumps 
legality. But the result of this is that the law defines their families as illegal. 
This renders the conditions for conversation something less than propi-
tious, as their conjugal unions are a crime, and the fact of their marriages 
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creates presumptions of harm that place their children at risk of being ap-
prehended by the state.

Stories of Family, Stories of Harm
But I keep wanting to return to the question, Why? Why is polygamy illegal? 
For monogamy and polygamy share much. Both are concepts of union, con-
cepts resting on particular understandings of sexuality, of reproduction, and 
of family life. What is it about non-monogamy that seems to pose such a 
threat to legitimate family life? The polygamous family is pictured in the 
media as a site of immorality, depravity, inequality, and harm. When I listen 
to the polygamy debates, I often feel as I did when my family picture was 
sent home: that surely there must be room for a more complicated story 
about family life, whether polygamous or not. But we do not hear these stor-
ies with any frequency. What we hear tends to be sensational. And public 
debates about polygamy tend to polarize people.

My mother and I have spent hours talking about the ways that discus-
sions of polygamy have so often left both of us feeling tongue-tied. Not  
because there is nothing to say, but because there is too much. And too few 
places where the conversation flows easily, without feeling frustration, inner 
conflict, fear, tension, shame, or defensiveness. I will admit that, in spite of 
my family tree (or perhaps because of it), I have sometimes found myself a 
less than active participant when the conversation turns to the question of 
polygamy. For one thing, when the topic is already on the table, and I am 
with people who are not yet close friends, I rarely feel inclined to say, “Hey, 
did I ever tell you that my great-great-grandfather had seven wives and forty- 
five children?” Trust me, it’s something of a conversation stopper. Plus, such 
an entry tends to press one into occupying either the role of apologist or 
native informant, suggesting that your past enables you to “speak the truth” 
of polygamy – as if there were only one truth to be spoken, one authoritative 
story to be shared, rather than many.

Storytelling is complicated at the best of times. It’s not as if a story just 
exists, waiting to be shared like a piece of fruit on a table, with a life in-
dependent of the one who tells it and the one who listens. The storyteller 
always imagines a particular audience that knows certain things and must 
be informed of others. And in the process of narration, storytellers are also 
telling their selves. But which self to tell? And for what purpose? For how a 
story is told will differ depending on the community that listens. What can 
one assume to be shared between speaker and listener? What can be left 
implicit, what must be explained, what is too precious to say or requires a 
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protocol for sharing, what would violate the confidence of another or 
move inappropriately into territory understood by some to be sacred, if not 
secret?

It would be easier if there were only a single set of protocols that one felt 
impelled to respect, whether in the speaking or the listening. Perhaps it is 
easier where the various pieces of oneself incline in the same direction. But 
I suspect that is the exception rather than the norm. I suspect that most 
people spend a lifetime working toward some kind of coherence (or at least 
coexistence) between the various parts of themselves. Certainly, in thinking 
about polygamy, I find myself being stretched to articulate the questions 
(both emotional and rational) that surface in the various pieces of myself: 
my Mormon self, my family self, my criminal law self, my popular culture 
self, my heterosexual/monogamous self, my feminist self. And all those 
pieces have felt resonating pulls in listening to people express their own 
concerns about various manifestations of polygamy: that young girls are 
married off to old men, that children will be indoctrinated or are at greater 
risk of sexual abuse, that polygamy enforces unequal relations between men 
and women, that only men are given legalized sexual access to multiple 
partners, that women have inadequate access to money and other resources, 
that women are denied the ability to exercise choice, that polygamy erodes 
the moral fibre of the traditional family.

But even as I share a concern for the vulnerability of youth, for gender 
equality, and for freedom of thought, I still wonder about these stories of 
polygamy and about the situations we imagine and the harms that we think 
are produced. Polygamy has been declared to be a crime, so it seems worth 
asking about the nature of this crime. What harm does this criminalization 
address? A series of questions circle in my mind in a way that is perhaps 
particular to one who has spent over fifteen years teaching criminal law and 
statutory interpretation.5 Perhaps it is inevitable that my law self, the part 
that spent years teaching “Law, Legislation, and Policy,” reminds me to ask 
what we might see about our own stories by exploring the prohibition in its 
context. So, just for a moment, let me slip into the voice of that law self.

Situating Polygamy in the Context of the Criminal Code
The prohibition of polygamy is situated in a part of the Criminal Code with 
the heading “Offences against Conjugal Rights.” Since the Code does not 
define “conjugal,” the word takes its ordinary meaning. As the dictionaries 
tell us, “conjugal” refers to the conjoining of things, the union of things, a 
“yoking together.” It is the conjoining of two into the relation of marriage. 
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Conjugal rights are thus “the rights and privileges arising from the marriage 
relationship, especially the mutual rights of companionship, aid, and sexual 
relations.”6

What, then, are offences against these rights? The Criminal Code lists 
three: bigamy, procuring a feigned marriage, and polygamy. Here is how 
bigamy is described:

290(1) Every one commits bigamy who
(a) in Canada,

(i) being married, goes through a form of marriage with another 
person,

(ii) knowing that another person is married, goes through a form of 
marriage with that person, or

(iii) on the same day or simultaneously, goes through a form of mar-
riage with more than one person; or

(b) being a Canadian citizen resident in Canada leaves Canada with in-
tent to do anything mentioned in subparagraphs (a)(i) to (iii) and, 
pursuant thereto, does outside Canada anything mentioned in those 
subparagraphs in circumstances mentioned therein.

(2) No person commits bigamy by going through a form of marriage if
(a) that person in good faith and on reasonable grounds believes that 

his spouse is dead;
(b) the spouse of that person has been continuously absent from him for 

seven years immediately preceding the time when he goes through 
the form of marriage, unless he knew that his spouse was alive at any 
time during those seven years;

(c) that person has been divorced from the bond of the first marriage; or
(d) the former marriage has been declared void by a court of competent 

jurisdiction.7

Bigamy, in short, involves marrying twice. A person who has married once 
cannot marry a second time unless the first marriage has been (legally) 
ended: through death, abandonment, divorce, or nullification. In focusing 
on the knowledge and belief of the parties entering into the second marriage 
about the status of the first, the defences to bigamy make clear the nature of 
the harm that is imagined here. Bigamy involves an element of fraud or de-
ceit. Bigamists are deceiving someone: either the person they are marrying 
(by failing to disclose that they are already bound by the conjugal rights of 
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an existing union), or the person to whom they are already married (by vio-
lating those conjugal rights through marrying someone new).

The Criminal Code description of the second prohibited offence, 
“Procuring a Feigned Marriage,” is briefer: “Every person who procures or 
knowingly aids in procuring a feigned marriage between himself and an-
other person is guilty of an indictable offence and liable to imprisonment for 
a term not exceeding five years.”8 Note that the section applies only when 
one knows that a marriage is feigned. Here again, what is prohibited is a 
scenario involving falsehoods and fraud. The crime lies in an untruth de-
signed to make someone believe that he or she has entered into a legal mar-
riage, when such is not the case (or to fool others who witness the event into 
believing that it is legally binding). Someone has been duped into believing 
that a marriage is governed by conjugal rights, whereas in fact it is not.

In both bigamy and procuring feigned marriage, a real harm is being 
done by one person to another, a harm that is grounded in untruthfulness 
and fraud. In each case, the presumption is that, in the face of the truth, 
someone (the first spouse, a second spouse, the deceived community) would 
protest, or act differently. When we look at the third prohibition, that of 
polygamy, we find that its basis differs from that of the other two:

293(1) Every one who
(a) practises or enters into or in any manner agrees or consents to prac-

tise or enter into
(i) any form of polygamy, or
(ii) any kind of conjugal union with more than one person at the 

same time, whether or not it is by law recognized as a binding 
form of marriage, or

(b) celebrates, assists or is a party to a rite, ceremony, contract or con-
sent that purports to sanction a relationship mentioned in sub-
paragraph (a)(i) or (ii),

 is guilty of an indictable offence and liable to imprisonment for a term 
not exceeding five years.

(2) Where an accused is charged with an offence under this section, no 
averment or proof of the method by which the alleged relationship was 
entered into, agreed to or consented to is necessary in the indictment or 
on the trial of the accused, nor is it necessary on the trial to prove that 
the persons who are alleged to have entered into the relationship had or 
intended to have sexual intercourse.9
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In this third scenario (as distinguished from bigamy and procuring a feigned 
marriage), no one is being deceived. There is no fraud and no lie. The section 
is not concerned with “accidental polygamy” (suddenly discovering the 
existence of another wife at home). Rather, it targets those with a shared 
purpose – to practise conjugal union in groups of three or more – focusing 
on people who have agreed to enter into plural relationships legitimated 
through the language of conjugality or marriage. The crime is not located in 
deception, but in agreement. The crime is an agreement to practise conju-
gality with more than one other person. The harm is not in deceiving one’s 
partner or spouse: it is in disavowing or disrespecting the presumption that 
marriage is necessarily a matter of yoking together two. From this perspec-
tive, polygamy strikes at our understanding of marriage itself. What is it 
about polygamy that it poses such a threat to our understanding of conjugal-
ity? What is the harm in polygamy?

Problem: Conjugality and Multiple Sexual Partners
Although a conjugal union is about more than sexual relations, it is certainly 
the case that conjugality implies some notion of sexual fidelity. For many, 
fidelity, as imagined, is the work of two people. So what happens if we are 
asked to imagine fidelity with a larger group? Is it the wilful addition of a 
third person that is polygamy’s central offence against conjugal rights? This 
possibility comes up in discussions with some of my friends, who are un-
comfortable with the idea that one man can have “authorized” sexual access 
to many women. But categorizing this as “the crime” in polygamy seems 
odd, given that the monogamous mainstream has had a long tradition of 
tolerating married men’s (adulterous) sexual access to more than one woman, 
particularly where it is kept (mostly) out of the public eye.10 In Canada, 
people are not punished for sleeping with more than one person.11 Indeed, 
adulterous relations are the stuff of popular music.12 People may think it 
religiously, morally, or ethically wrong for a married person to have more 
than one sexual partner, but in Canada, adultery is not a crime.13

Further, case law affirms that an act of adultery does not a polygamist 
make.14 Although conjugality does imply the existence of sexual relations, 
the reverse is not true: the fact of sexual relations does not imply conjugal 
rights. The crime of polygamy is located neither in deceiving one’s spouse 
about fidelity nor in having multiple sexual partners; it is having multiple 
conjugal partners. It is a crime for a group of people to agree that the rela-
tions between them deserve to be legitimated: to be designated as conjugal 
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rather than adulterous or illicit.15 But does the crime then simply turn on 
how we label a relationship? What else might be going on?

Problem: Conjugality and Gender
For some of my feminist friends, the discomfort with polygamy is less with 
multiple conjugal partners “in the abstract” than with a particular male- 
gendered iteration of the practice. Their concern is with the gender inequal-
ity made visible in the predominant forms of polygamy that position men at 
the centre, authorizing them to have many wives but permitting women to 
have only one husband; men remain the primary subjects, and women are 
objects to gather or collect. For these friends, the crime is in polygamy’s 
symbolic affirmation of this patriarchal form of gendered inequality.

I share a concern with the persistent gendered double standard for  
male and female sexuality (and sexual fidelity). This is hardly, of course, a 
double standard that has been eradicated in mainstream society. But this 
double standard may well be echoed (perhaps even amplified) in many po-
lygamous practices. I would love to believe that the prohibition of polygamy 
was passed in order to affirm and support gender equality. But this seems a 
stretch. The Criminal Code does not identify women’s oppression as the 
harm; the harm is to conjugal rights. Even if we were to agree that polygamy 
most frequently involves one man with multiple women, this is not what the 
section proscribes. It prohibits all forms of multiple conjugal union (po-
lygamy, polyandry, polygyny, polyamory), whether rooted in beliefs that are 
discriminatory or egalitarian.

If the prohibition is really about gender inequality, it seems a poorly 
drafted tool. And yet, perhaps it does rest on particular (albeit unarticulated 
in the law) assumptions about what polygamy looks like and about the kinds 
of (gendered) harms caused to women by (patriarchally structured) conju-
gal relations with more than two people. Certainly, this understanding is 
explicit in one of former BC Attorney General Wally Oppal’s remarks: 
“Women are chattels and property in polygamous relationships. There is no 
way around that.”16

But this too seems problematic. Or, at the very least, it requires us to ask 
about “particular” polygamous relationships, or indeed, particular monog-
amous relationships. Because if the women are chattels and property, we 
must ask different questions about choice and consent. On its face, the po-
lygamy provision demands consent: what it prohibits is an agreement. If the 
woman is not agreeing but is forced (as property or chattel), the problem is 
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not really the form of marriage – it is the absence of consent. And so, if the 
concern is not with the form of marriage, but with the oppression of the 
woman, it is worth being clear about the kinds of women we imagine po-
lygamous wives to be. Do we presume women without the capacity to exer-
cise free will? Or women who have been coerced (by family, by community, 
by indoctrinated beliefs) to enter into a polygamous relationship? These as-
sumptions and concerns are highly visible when conversations turn to the 
question of age.

The Problem: Conjugality and Young Women
In many discussions, I have heard friends express worries about older men 
having access to young women through plural marriage and about young 
women being coerced into these relationships without exercising real 
choice. Reflecting on these conversations, I suggest that there are two ques-
tions about consent that often blur together but that might usefully be sep-
arated. One concerns consent to sexual relations. The other involves consent 
to marriage. These issues are particularly vivid in discussions where the per-
son entering into a polygamous marriage is young. Here, the spectre of sex-
ual contact between young girls and old men casts a long shadow.

Some background first. Canadian law criminalizes sexual contact with 
girls and boys who are younger than sixteen. It is a crime to sexually touch 
(or invite the sexual touch of ) someone who has not yet reached that age.17 
Indeed, the general rule is that a person under sixteen cannot consent to 
sexual contact.18 Or, to put it another way, even if that person expresses 
willingness to engage in sexual activity, the activity remains a crime. Adults 
are prohibited from having sexual relations with people under sixteen, no 
matter how willing the young person.

But this is only the general rule. There are some exceptions to it in the 
context of youth who are fourteen or fifteen.19 Consent to sexual contact is 
a defence where the young person is fourteen or fifteen and is engaged in 
sexual activity with his or her spouse. And so, though the general rule is that 
an adult must wait until a young person reaches age sixteen before engaging 
in sexual relations, if that adult marries the young person, that young person 
can consent to sexual relations as young as fourteen.20 In short, our Criminal 
Code allows fourteen- and fifteen-year-olds to engage in consensual sexual 
activity with their spouse.

So one might well think it strange that a fourteen-year-old who is in-
capable of consenting to sex can nonetheless consent to marriage (which 
one might think is a bigger leap than that of sexual contact). But this is the 
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current state of the law, and it has nothing to do with polygamy. That is, it 
is not a crime to engage in sexual relations with a fourteen-year-old as long 
as one is married to that fourteen-year-old. The marriage of an old man to a 
young woman is a crime only if that woman is a second wife. The fact that 
the girl is young (fourteen to fifteen) does not make the marriage criminal. 
So, for those who worry about old men having sexual access to young 
women, one can see that the polygamy section does not get at the problem. 
For if we agree that a forty-year-old man shouldn’t have access to a fourteen-
year-old girl, does it really matter if she is wife number one or wife number 
two? Is the problem that a young girl is the second wife, or is the problem 
that she is a wife at all?

Certainly, the current set-up of the Criminal Code poses a barrier to 
those concerned with girl children being married into polygamous relation-
ships: Crown prosecutors are reluctant to prosecute unless the wives are 
thirteen or younger. But there is another problem here, related to our as-
sumptions about the capacity of a fourteen-year-old to consent to marriage 
in the first place. And indeed, for many who are confronted with the vision 
of a fourteen-year-old polygamous wife, it is worth asking whether the dis-
comfort is with polygamy as a form, or because we have doubts about the 
young person’s capacity to meaningfully consent to entering into marriage. 
Is this a problem of polygamy or of how we treat young people, and the 
forms of consent they can give? But when this is the question, I find my 
family law self telling my criminal law self to move to the back of the room. 
Because if we think that fourteen-year-olds should not be getting married, 
that is a matter for reform of family law, not of criminal law. The relevant 
change would be to raise the age of consent for marriage. Period.

I think it fair to say that many people worry that a young woman’s con-
sent to polygamy may not be real, that it has been coerced in some way by 
her parents or community, or that she has been indoctrinated to accept this 
choice. And it would be both naive and irresponsible to shut our eyes to 
these possibilities. Such situations do occur in society at large. But where we 
see these violations, it is important to keep our attention focused on the 
source of the harm. Where a girl has been married to someone before she is 
fourteen, the provisions concerning sexual interference apply. The problem 
is not polygamy, but is sexual assault. Where a girl has been shipped from 
one community to another as a way of extending the gene pool (as some 
authors have explored), the harm is human trafficking.21 Where consent is 
not real, we are in the realm of coercion. The legitimacy of consent is a prob-
lem in many contexts. But it seems precipitous to presume that these harms 
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are co-extensive with polygamy. It is best to be clear in naming harms. It is 
also important to scrutinize/challenge decisions in which Criminal Code 
sections in these contexts were not enforced.22 If we have laws governing 
the age at which girls can consent to sexual activity, and if we believe that 
girls are not consenting, or are being married below that age, those are the 
harms that should be identified and redressed.

In the context of young people, it is important to ask about the meaning-
fulness of the consent they give to practices that shape their lives. But one 
might imagine that the solution lies in the procedures we have in place to 
ensure the best kind of decision making for young people. In the context of 
religion and health, cases have put limits on the ability of parents to make 
certain (religiously grounded) decisions on behalf of their children.23 Young 
people can nonetheless make what many would consider to be a bad choice 
(including to refuse life-saving treatment) where they have established that 
they are “mature minors” who are capable of making such a decision.24

But this discussion still needs to be tied back to the polygamy provision. 
For even if people are worried by the spectre of child brides and of young 
people being married off against their will, the prohibition of polygamy is 
silent on the question of age. The crime is not entering into multiple conju-
gal relations when you are too young. The section prohibits not only those 
youth whose decision-making abilities may be compromised, but also adults 
who would enter into these relations.

Problem: Conjugality and Consent
And this takes us back to questions of consent. Even though the polygamy 
provision presumes consensual conjugal relations, it also prohibits them. It 
seems strange that choosing this particular form of union is thought to be so 
harmful that a person must not make it. In order to conclude that polygamy 
is the problem here, we must have in mind some particular narrative of it. In 
our popular imagination, the narrative of polygamy imagines that being a 
second wife entails a harm. Or perhaps we imagine that the taking of a 
second wife is a harm to the first wife? But this harm is presumed to exist 
independently of what the two wives might say about their own situation.

Even though s. 293 of the Criminal Code emphasizes that the crime lies 
in agreement to enter into a conjugal union (which means it requires you to 
show that the parties, in agreeing, in fact did consent to the union), it seems 
that there is a simultaneous presumption that polygamy simply cannot be 
the product of meaningful agreement. A powerful social narrative presumes 
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this consent to have been coerced or to be the product of false conscious-
ness: we suspect that a first wife (no matter what she tells us) does not truly 
have the power to oppose the addition of a second wife, or that a second 
wife (no matter what she says) has in some sense been coerced (by family, by 
community, by indoctrinated beliefs) to enter the relationship. Certainly, 
the words “polygamy” and “cult” are often articulated together, as if they go 
hand-in-hand.25 Many people presume that a person who is free and rational 
simply would not choose to enter into such a relationship. Or perhaps there 
is a further gendered presumption at work here – that polygamy might in-
deed be freely desired by men (or men of a particular kind), but that such 
desires must be resisted because of the dangers that multiple conjugality 
poses. Perhaps the concern about consent is just a distraction from the be-
lief that a marriage with more than two conjugal partners, regardless of 
whether it has been freely chosen by the parties themselves, has damaging 
implications for society as a whole.26 But this brings us back to the central 
question. What is the nature of the crime? Is it something inherent in po-
lygamy itself, or is polygamous practice simply evidence that someone has 
given him- or herself over to (or been caught within) a cult and no longer 
exercises free will? If it is the latter, focusing on the “form” of polygamy (as 
a union of three rather than of two) operates as a distraction, turning our 
attention toward the external performance of marriage-like relations and 
away from particular harms of non-consent, of child brides, or of traffick-
ing.27 Or is there yet another set of fears at work behind the presumption 
that multiplicity in conjugality has this damaging potential?

Problem: Monogamy and the Moral Values of the Family
I think it fair to say that anxieties about polygamy are rarely articulated as 
simple concerns about sexual relations between consenting adults. More 
than forty years have passed since Pierre Trudeau, as Minister of Justice, 
asserted that “there is no place for the state in the bedrooms of the nation.”28 
Legally, there is great tolerance for the ways in which people build intimate 
relations; sexual diversity and multiplicity are an accepted part of Canadian 
life. But people do continue to make distinctions between sexuality and con-
jugality. Conjugality does implicate sexuality, but it does something more. It 
goes beyond sexuality to yoke people together. And the word “yoke” is evoc-
ative here, as it captures not only the image of binding together, but of bind-
ing together a pair. Conjugality yokes together two people. Until recent 
times, the presumption was that the two people would be one man and one 
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woman. But the hetero-normative presumption no longer binds in Canada. 
For well over a decade, marriage has been open to couples regardless of 
their sexual orientation, and conjugality has been unshaken: continuing to 
yoke together two.29 At the heart is the presumption that the yoking enables 
the partners to do something – to create the conditions for a family.

Of course, the prohibition of polygamy says nothing about family. Its tar-
get seems to be multiplicitous conjugality. But it seems worth interrogating 
the understanding of family that might be wrapped up in criminal law’s pro-
hibition of anything but monogamous conjugality. Since sexuality itself is 
no longer bounded by the requirement of fidelity and monogamy, the harm 
in polygamy must lie elsewhere. And when people discuss polygamy, their 
concerns often clearly relate to harms that might emerge not just between 
conjugal partners, but in the families that those conjugalities create. In the 
context of the many fears raised in discussions of polygamy (and perhaps 
also in the light of my having just watched the National Theatre’s production 
of Frankenstein), I wonder if the worry is that the yoking in of a third person 
creates a monstrous form of conjugality, one that risks giving birth to a mor-
ally deformed family.30

I hear hints of this in the comments of former BC Attorney General 
Wally Oppal, who said, “There are certain acts that I think Canadians find 
to be abhorrent and that is people who come here from other cultures with 
multiple wives.” In his view, polygamy poses a threat to our morality, our 
standards: “If a court decides or parliament decides that polygamy is legal, 
then the whole face of our Canadian society will change.”31 The criminaliza-
tion of polygamy is a moral bellwether. Polygamy debates raise many sug-
gestions about the morality (or lack of morality) of the polygamous family 
– a family that is identified as a site of violence, oppression, and abuse. 
Multiple fears find articulation. Is part of the fear of polygamy an anxiety for 
the moral fibre of children who will be raised in such families? Do we as-
sume that they will be unable to learn appropriate morality? That the fam-
ilies will be patriarchally marked in ways that undercut the ability to learn 
about equality and justice? That children will be indoctrinated? That they 
will not develop autonomy or the critical capacity for choice? That women 
will be treated as property? That girls will be forced to marry? That young 
men will be denied the ability to marry without permission? That young boys 
will be seen as redundant and be expelled, left to find their own way outside 
the communities in which they were raised?32 That such families are more 
likely to be sites of abuse? That women will not have access to money and 
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will be impoverished? That their children will suffer physical and sexual 
abuse? That the families will just be “too big”?

So many harms are imagined to come out of polygamous families. But if 
we look closely at these harms, we must acknowledge that they manifest 
themselves in families of all sorts. Do I think that domestic violence occurs 
in polygamous families? Absolutely. Do I suspect that some children in po-
lygamous families are victims of sexual abuse? Without a doubt. But I don’t 
feel able to say that polygamous families are more likely than monogamous 
ones to suffer this risk. Years of teaching criminal law cases have made it 
painfully visible to me that far too many women are battered by their intim-
ate partners, too many children suffer physical and sexual abuse at the hands 
of family members and friends. But the cases I teach are ones that arise in 
the context of traditional norms of conjugality. Traditional conjugality does 
not seem to protect us.

And when we focus on crimes that emerge in the family (assault, fraud, 
failure to provide necessaries, manslaughter, sexual assault), we identify them 
as harms against the person, not as harms against conjugal rights. When 
these harms occur in polygamous families, they are still harms against the 
person. So what is the function of preventing the polygamous family form? 
Is it to constrain us in ways that will guarantee better moral foundations? To 
ensure moral individuals? Since the requirement of a two-person conjugal 
unit does not guarantee a moral structure that can prevent these harms, I 
cannot believe that a prohibition on polygamy will do a better job of ensur-
ing morality and safety. There are risks that all families share, and it seems 
that the strategies for combating abuse might require far more nuance than 
a prohibition of particular family forms.

I wonder if the criminalization of polygamy serves a quite different func-
tion. Does it allow us to project onto a banned family form our many social 
fears about the dysfunctional dimensions of family? Are we thus enabled to 
persist in seeing monogamy as free from these harms? Does banning po-
lygamy permit us to imagine that, if we keep monogamy in view, we will be 
safe from these harms? Does it help us imagine that they are not us?

The criminalization of polygamy makes it easier to avoid talking about 
the challenges of familial life, challenges that are not generally the subject of 
criminal law, though they may well involve harm. For certainly, things may 
occur in polygamous families that do involve pain and sorrow. In my own 
family’s past, there are stories that speak to the deep loneliness of some  
of the polygamist wives. But there are also stories speaking to the loneliness 
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of some of the monogamous wives. And so, I find myself circling back to my 
family picture.

Families are powerful repositories of hopes and dreams. They are also 
sites of the very worst harms and crimes that people can visit upon each 
other. This is probably no less true of polygamous than monogamous forms, 
though many people hope it to be otherwise. In spite of all that we know 
about the great diversity of family formations in Canada, the idea of the 
monogamous nuclear family exerts a powerful hold on us.33 The impover-
ishment of this imaginary is amazing, given the range of family formations 
in which people live, and what we know about both the joys and the harms 
that emerge there. The challenges of family are real. But it seems unlikely 
that the criminalization of polygamy offers us anything more than a way to 
avoid engaging with those challenges, a way to avoid dealing with multipli-
city and diversity. Perhaps there is space for more conversation about fam-
ilies, for more exploration of things that have worked and things that have 
not. Maybe more space for an exploration of how to affirm our dreams of 
family without abandoning those who, despite our protestations, are very 
much like us.
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